




























No. 17

260

Victim Protection

that the property is no longer needed as evidence for
investigation or prosecution, ensure that the property
returned to the victim promptly.

17. (l) A court or competent authority may, on its own
motion or at the request of the prosecution or the victim
officer declare a victim a vulnerable victim, where in the
opinion of the court or competent authority, the victim is
likely to be vulnerable on account of-

(a) physical, intellectual,
impairment;

(b) age;

(c) dependency on the accused;

(d) trauma;

(e) disability;

(f) cultural differences;

(g) religious differences;

(h) gender;

(i) language; race;

or psychological

() the nature of the offence committed against them;
or

(k) health status;

(2) Where the court or competent authority has doubts
as to whether a victim should be declared a vulnerable
victim in terms of this Act, the court may suflrmon an
expert to appear before it and advise it on the vulnerability
of the victim.

(3) Upon the declaration that a victim is a vulnerable
victim for the purposes of this Act, the court or competent
authority shall direct that a representative be appointed in
respect of such a victim.

(4) A representative so appointed under this section
shall be summoned to appear before the court or competent
authority on a specified date and time to act as a
representative and shall upon failure to appear as directed,
appear before the court or competent authority to advance
reasons for such failure upon which the court or competent
authority may act as it deems fit.
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(5) A victim who is a person considered to be
vulnerable as defined under this Act, shall be accorded all
the rights conferred to them in the Constitution and shall-

(a) receive special consideration from the criminal
justice agencies and victim support service
providers in matters related to victim protection
and welfare services;

(b) be provided by the Director with programs
designed to ensure their enjoyment of the benefits
provided for victims under this Act; and

(c) in the case of a child, ensure that the best interest
of the child is of paramount consideration and all
the rights accorded in the Children's Act are
observed.

(6) Despite the above provisions, where a victim who
is a person considered as a vulnerable victim is not able to
act under this Act in person, the victim shall-

(a) appoint a representative to act on their behalf;

(b) request the victim officer to act on their behalf; or

(c) in the case of a child, have the parent, guardian or
legal representative acting on their behalf.

18. (l) Where it appears to any police officer or the
Director of Public Prosecutions or any public officer
presiding in a case where there is a vulnerable child victim,
and it appears that it would not be prudent to place the
victim with the parents, guardians, or care-givers, the child
victim shall be committed to a place of safety until the
court makes a decision in relation to the matter.

(2)A child victim who is held in any institution shall
be accorded treatment in accordance with the Children's
Act.

19. (1) A victim has the right to information under
Article 35 of the Constitution, this Act or any other written
law.

(2) The information referred to in subsection (1) shall
be such information as is necessary for the realization by
the victim of their rights under this Act.

(3) The right to obtain information under this Act
shall not unreasonably delay or prejudice the investigation
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or prosecution or affect the safety or security of any person
or in any way, interfere with the course of justice

(4) The Board shall within six months of the
commencement of this Act, in consultation with the
Director of Public Prosecution, develop a victims' rights
charter which shall include-

(a) the structure and operation of the justice system;

(b) the rights of victims in the justice system;

(c) the rights of the accused in the justice system;

(d) the role of lawyers and other officers of the court
in the case;

(e) victim services;

(fl the status of the police investigations;

(g) the specific offences the accused is charged with
as relates to the victim and the reasons therefor;

(h) the name or names of the accused;

(i) the dates and locations for hearings of the case;

C) any interim or final decisions as relates to the case- 
iniluding decisions on bail or any final judgment; f#30" ''t

(k) where the accused is in custody, information as to
where he or she is detained;

0) where the accused is due to be released from
custody, the due dates of release and any
conditions attached to the release pending hearing;

(m) the means for the victim to report any threat by the
accused before, during or after the finalization of
the case;

(n) the Board on the Power of Mercy and the means to
contact the Committee for purposes of giving the
perspective of the victim in accordance with
Article 133 (4) of the Constitution; and

(o) where an offender is convicted to serve a non-
custodial sentence, including community service
orders under the Community Service Orders Act,
or probation under the Probation of Offenders Act,
the area where the offender is likely to serve the
term and whether the offender will be in the
vicinity of the victim.
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20. (1) A victim has a right to submit any information [i*:,il:'-
for consideration to the-

(a) police or prosecution on a decision whether or not
to lay a charge, or to appeal or withdrawal;

(b) court during plea bargaining, bail hearing and
sentencing;

(c) Advisory Committee on the Power of Mercy
established under the Power of Mercy Act,2011, No.2ror20n

on the release or pardon of a convict.
(2) Where a victim gives any information to a law

enforcement officer, the officer shall inform the victim
that-

(a) the information shall be ascertained for submission
to the Court;

(b) the victim shall ensure that any information that
the victim gives is true; and

(c) the information may be recorded and signed by the
victim:

(3) The collection of any views from a victim under
this section shall not prejudice or delay any proceedings
relating to the offence complained of.

21. The Cabinet Secretary for the time being tll4"i11b: "

responsible for matters relating to prisons and correctionil :,'1""1;il#::.0""'"

services shall give the following information to the victim
on request if, in the opinion of the Cabinet Secretary, the
interest of the victim outweigh the privacy interests of the
accused or offender in the circumstances-

(a) where the offender is serving a custodial sentence,
the name and address of the institution where the
sentence is being served;

(b) the due date of release of the offender from prison
or other correctional institution;

(c) any conditions attached to the release of the
offender;

(d) if the offender is to be released from custody under
orders including supervisory orders, and whether
or not the terms of supervision are to change, the
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nature of the change and the date the change
begins.

22. (I) The Cabinet Secretary for the time being
responsible for matters relating to justice shall establish
victim services in all counties and ensure equal access to
the services, and without prejudice to the generality of the
foregoing, ensure-

(a) that all cases shall be investigated and prosecuted
timely;

(b) equal access to courtrooms, prosecutors' offices victimservices.

and any other office that may be necessary for a
victim;

(c) availability of culturally sensitive services for
persons and members of ethno-cultural and
religious rninorities ;

(d) the provision of facilities for persons with
disabilities;

(e) every court room shall be fitted with special
facilities for victims awaiting courtroom
appearance and the same shall be separate from
holding facilities for accused persons;

(1) the provision of adequate and effective medical
services to victims.

(2) Where there is sufficient reason to believe that a
victim may suffer intimidation or retaliation frorn the
accused, offender or any agent of the accused or offender,
the Cabinet Secretary for the time being responsible for
matters relating to justice shall immediately place the
victim under a witness protection program in accordance
with the Witness Protection Act, 2008.

(3) Where the property of the victim obtained by the
offender in the cause of the commission of an offence has
been retained by the police, the same shall be returned
promptly to the victim, unless it can be proved that the said
property is needed for investigations or prosecution
purposes.

(4) Where property is retained under subsection (3) for
use in prosecution putposes, the prosecution shall
undertake to finalize the case expeditiously to avoid any
unnecessary loss and inconvenience to the victim.
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23. (1) A victim has a right to restitution or
compensation from the clffender and the enforcement
thereof in accordance with this Act.

(2) Subject to any limitations and conditions set out in
this Act, the victim has a right to compensation by the
offender for-

(a) economic loss occasioned by the offence;

(b) loss of or damage to property;

(c) loss of user over the property;

(d) personal injury;
(e) costs of any medical or psychological treatment;

and
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(3) A victim has the right to restitution of any property
or right to property of which the victim is deprived as a
result of an offence in respect of which the victim is
entitled to the rights and remedies specified in this Act.

(4) A compensation order made against a convicted
offender may be enforced as a judgment in civil
proceedings.

24.The court may award compensation under this Act
and such compensation may include financial
compensation for expenses incurred as a result of the loss
or injury resulting from the offence complained of which
shall be charged from the Fund.

25. A compensation or restitution order made by a

court against a convicted offender-
(a) is in addition to any other sentence or order the

court may make against a person;

(b) is not, for any purpose, to be taken to be part of a
sentence passed against the person and;

(c) is not a bar to civil proceedings.

26. (l) Where a person is convicted of an offence
under any written law, the court may, in addition to any
other penalty prescribed under that law, order the person to
make restitution or compensate the victim for-
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(a) the cost of any damage to the property of the
victim;

(b) the costs of any medical or psychological treatment
incurred the victim;

(c) the costs of necessary transportation, victim restitution'

accommodation and other living expenses relating
to the court proceedings leading to the conviction;
or

(d) any other relief that the court may consider
necessary.

(2) Where the Court orders payment of both a fine and
compensation, the enforcement of the compensation order
shall take precedence.

(3) In every case, the enforcement of an order for
compensation, restitution or restoration shall be governed
by the Civil Procedure Rules.

PART V-VICTIM PROTECTION TRUST
FUND

Z7.There is established a Fund to be known as the Estabrishmentorthe

Victim Protection Trust Fund Fund'

28.(1) The Fund shall consist of- Sourcesorrunds'

(a) monies appropriated by the National Assembly;

(b) monies received by the Fund as grants, donations
or gifts from non-governmental or non-public
sources;

(c) the victim surcharge levy;

(d) income generated by investments made by the
Board of Trustees;

(e) interest accruing from the fund.

(2) The Board of Trustees may make payments out of
the Fund for-

(a) the expenses arising out of assistance to victims of
crime;

(b) balances that may accrue to the Fund;

(c) expenses arising out of administering the fund;
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(d) such other purposes as the Board may recommend.

29. (1) Without prejudice to section 26, if a fine is victimsurcharse

imposed on a perso, ,nd". any law in Kenya, the person 
revv'

shall pay to the government, at the time and place where
the fine is payable, a victim surcharge levy calculated in
accordance with a formula prescribed by the Cabinet
Secretary for the time being responsible for justice.

30. (1) The Fund shall be administered by a Board of Boardorrrustees'

Trustees which shall consist of-
(a) the Secretary of the Board;

(b) two persons appointed by the Cabinet Secretary of
whom-

(i) one shall be a person with experience in financial
management; and

(ii) the other shall be a person conversant with issues
relating to victim protection.

(2) Appointment of members under subsection (1) (b)
shall be by notice in the Gazette, and shall serve for a term
of three years which may be renewed for a further and final
term of three years.

(3) Not more than two thirds of the Board members
shall be of the same gender.

(4) The Board of Trustees shall conduct its affairs in
accordance with regulations prescribed by the Cabinet
Secretary and subject to the law relating to trustees.

PART VI_VICTIM PROTECTION BOARD

3f . (1) There is established a board to be known as the Establishmentorthe

Victim Protection Board as a body unincorporated.

(2) The Board shall consist of-
(a) a chairperson appointed by the Cabinet Secretary

from among the members;

(b) the Director of the Witness Protection Agency
who shall be the Secretary;

(c) the Principal Secretary of the Ministry for the time
being responsible for matters relating to justice;

(d) the Principal Secretary of the Ministry for the time
being responsible for correctional services;
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(e) the Principal Secretary of the Ministry for the time
being responsible for matters relating to children
affairs;

(0 the Director of Public Prosecutions;

(g) the Inspector-General of Police or his or her
representative;

(h) one person nominated by the National Gender and
Equality Commission; and

(i) two representatives from civil society dealing with
issues relating to child and women victims
protection.

(3) The members under subsection (2) (1), (i), (k) and
(1) shall be appointed by the Cabinet Secretary, upon
nomination by the respective nominating bodies, or
recommendation by the organizations working in the
relevant field in the case of subsection (2) (k), and shall
hold office for a term of three years, which may be renewed
for a further and final term of three years.

(4) Not more than two-thirds of the members of the
Board shall be of the same gender.

(5) The Secretariat of the Board shall reside at the
Ministry responsible for matters relating justice.

(6) The conduct and regulation of the business and
affairs of the Board shall be as provided in the Schedule.

(7) Except as provided in the Schedule, the Board may
regulate its own procedure.

32. (l) The functions of the Board shall be to advise
the Cabinet Secretary on inter-agency activities aimed at
protecting victims of crime and the implementation of
preventive, protective and rehabilitative programmes for
victims of crime.

(2) Without prejudice to the generality of subsection
(1), the Board shall advise the Cabinet Secretary on-

(a) formulation of a comprehensive and integrated
program to protect victims of crime;

(b) coordination of activities relating to protection of
victims of crime;
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(c) dissemination of information
issues relating to victim
concerned agencies and
organizations;

on the law and the
protection through

non-governmental

development of a charter for victims of crime;

formulating and coordinating training programs
for law enforcement agents on victim protection;

(f) monitoring and evaluation of the progress
Kenya with respect to protection of victims
crime;

consultation and advocacy with Government
departments and agencies and non-governmental
organizations, to advance the purposes of this Act;

compilation and documentation of desegregated
data annually, by age, County and gender, of
victims of crime for purposes of policy
formulation and program direction;

development of mechanisms to ensure the timely,
coordinated, and effective response to cases of
victim protection;

undertake measures
victims of crime and

implementation of
including education
for victims of crime;

(ii) the provision of shelter and psychosocial support
to vulnerable victims;

(k) measures to reduce re-victimization in the justice
system.

33. The Board shall, in every year, submit to the
Cabinet Secretary and to the National Assembly, an annual
report of the policies, prografirmes and activities relating to
the implementation of this Act.

(d)

(e)

of
of

(e)

(h)

(i)

0)

(i)

necessary to rehabilitate
in particular-

rehabilitative programmes
and protective programmes

Reporting
requirements.
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PART VII_PROVISIONS ON DELEGATED
POWERS.

34. (l) The Cabinet Secretary may make regulations
regarding procedures to be put in place to monitor and
assess the proper application of and compliance with this
Act.

(2) The regulations contemplated in subsection (1)
may-

(a) provide that the implementation of this Act be
monitored annually or at such other interval as

may be prescribed, with the object of assessing the
implications, effectiveness and proper application
of and compliance with this Act;

(b) be made after consultation with the Cabinet
Secretary for the time being responsible for
matters relating to women and children;

(c) the authority of the Cabinet Secretary to make
regulations under this Act shall be limited to
bringing into effect the provisions of this Act and
for the fulfilment of the objectives of this Act; and

(d) the principles and standards applicable to the
regulations made under this section are those set
out in the Interpretation and General Provisions
Act and the Statutory Instruments Act, 2013

PART VIII _ MISCELLANEOUS PROVISIONS

35. (1) An employer shall not discharge, suspend,
intimidate, coerce, impose financial or other penalty on or
otherwise discriminate against an employee because that
person is absent from work-

(a) to appear in court as a witness in a proceeding
respecting an offence;

(b) to attend at a meeting with law enforcement
officers at the request of those officers to assist in
an investigation or preparation for the prosecution
of an offence.

(2) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding two hundred thousand shillings or to
imprisonment for a term of not exceeding six months, or to
both.
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36. A person who contravenes any provision of this
Act for which no penalty is specified shall be liable, upon
conviction to a fine not exceeding one million or to
imprisonment for a term not exceeding ten years.

SCHEDULE

PROVISIONS AS TO THE CONDUCT OF
BUSINESS AND AFFAIRS OF THE BOARD

1. Any member of the Board, other than an ex-officio
member shall, subject to the provisions of this Schedule,
hold office for a single term of three years, on such terms
and conditions as may be specified in the instrument of
appointment, and shall not be eligible for re-appointment.

2. (l) The Board shall meet not less than four times in
every financial year and not more than four months shall
elapse between the date of one meeting and the date of the
next meeting.

(2) Notwithstanding the provisions of subparagraph
(1), the chairperson may, and upon requisition in writing by
at least five members shall, convene a special meeting of
the Board at any time for the transaction of the business of
the Board.

(3) Unless three quarters of the total members of the
Board otherwise agree, at least fourteen days' written notice
of every meeting of the Board shall be given to every
member of the Board.

(4) The quorum for the conduct of the business of the
Board shall be seven members including the chairperson or
the person presiding.

(5) The chairperson shall preside at every meeting of
the Board at which he is present but, in his absence, the
members present shall elect one of their numbers to
preside, who shall, with respect to that meeting and the
business transacted thereat, have all the powers of the
chairperson.

(6) Unless a unanimous decision is reached, a decision
on any matter before the Board shall be by a majority of
votes of the members present and voting and, in the case of
an equality of votes, the chairperson or the person presiding
shall have a casting vote.
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(7) Subject to subparagraph (4), no proceedings of the
Board shall be invalid by reason only of a vacancy among
the members thereof.

3. (1) If a member is directly or indirectly interested in
any contract, proposed contract or other matter before the
Board and is present at a meeting of the Board at which the
contract, proposed contract or other matter is the subject of
consideration, that member shall, at the meeting and as

soon as practicable after the commencement thereof,
disclose the fact and shall not take part in the consideration
or discussion of, or vote on, any questions with respect to
the contract or other matter, or be counted in the quorum of
the meeting during consideration of the matter:

Provided that, if the majority of the members present
are of the opinion that the experience or expertise of such
member is vital to the deliberations of the meeting, the
Board may permit the member to participate in the
deliberations subject to such restrictions as it may impose
but such member shall not have the right to vote on the
matter in question.

(2) A disclosure of interest made under this paragraph
shall be recorded in the minutes of the meeting at which it
is made.

(3) A rnember of the Board who contravenes
subparagraph (1) commits an offence and is liable to
imprisonment for a term not exceeding six months, or to a
fine not exceeding one hundred thousand shillings, or both.

4. Any contract or instrument which, if entered into or
executed by a person not being a body corporate, would not
require to be under seal, may bre entered into or executed on
behalf of the Board by any person generally or specially
authorized by the Board for that purpose.

5. The Board shall cause minutes of all resolutions and
proceedings of meetings of the Board to be entered in
books kept for that purpose.
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